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OPPOSITION OF MARK HEALY AND DIANE E. HEALY TO BANK OF AMERICA, N.A.’S MOTION TO DISMISS
I. INTRODUCTION AND FACTUAL BACKGROUND

The Plaintiffs, Mark Healy and Diane E. Healy, previously resided together in a home at 91 West Mountain Road which Diane Healy purchased on December 27, 2004 for $342,000.00.  (Deed attached hereto as Exhbit A).  Diane Healy financed part of the purchase price with a $273,600 mortgage from Bank of America.  (Mortgage Note attached hereto as Exhibit B).  She later conveyed title to the property to Mark Healy alone.  (Deed attached hereto as Exhibit C).  Later, on or about November 9, 2009, Defendant, BAC Home Loans Servicing, L.P. (“BAC”), which apparently services the Bank of America mortgage, commenced foreclosure proceedings.  (Land Court Foreclosure Notice attached hereto as Exhibit D).  Prior to commencing the foreclosure, neither BAC nor Bank of America attempted to work with the Healys on reducing their monthly payments or offered them alternatives short of foreclosure.  In order to minimize the deficiency which might result from a foreclosure sale, Mark Healy entered into a purchase and sale agreement approximately one month later to sell the property for $260,000, or roughly $13,000 less than the amount of the original Bank of America mortgage.  (Purchase & Sale Agreement attached hereto as Exhibit E).  He requested that Bank of America approve a short sale.  (Request for Shortsale Approval attached as Exhibit F).  After significant delay, on May 20, 2010, Bank of America advised the Healys’ real estate broker that it had approved the short sale request.  (Affidavit of Broker attached hereto as Exhibit G).  Two business days later, Bank of America revoked its approval of the short sale.  (Email correspondence attached as Exhibit H).

Bank of America was the recipient of Troubled Asset Relief Program (“TARP”) funds from the United States Treasury.  According to the U.S. Treasury Department, one of the goals of TARP was to prevent avoidable foreclosures.  (U.S. Treasury Department 2009 Report regarding TARP, attached hereto as Exhibit I, at pg 3).  On information and belief, the Treasury Department imposed on recipients of TARP funds, like Bank of America, the obligation to work with distressed borrowers like Diane Healy.  (See Exhibit I at pg 3).  

In support of its Motion to Dismiss, Bank of America argues that neither TARP nor any other law imposes on it any duty to work with borrowers who wish to enter into short sale agreements and accordingly that all counts set forth in the Plaintiffs’ Complaint should be dismissed.  As TARP is new, there is, as yet, no case law on the duties it imposes.
  Existing case law, however, weighs against dismissing the claims raised by the Plaintiffs in their Complaint.  This Court should allow the Plaintiffs to explore relevant facts through discovery.  At the close of discovery, Bank of America would then be free to pursue summary judgment.

II. ARGUMENT

A.
This Court Should Not Dismiss the Plaintiffs’ Claim for Breach of Covenant of Good Faith and Fair Dealing
In support of its argument that the Plaintiffs’ claim for breach of covenant of good faith and fair dealing should be dismissed, Bank of America relies heavily on the case of Federal National Mortgage Associates v. Tong, 2003 W.L. 22881029, *1 (Mass. App. Dec. 5, 2003).  Its reliance on that case is misplaced for at least two reasons.  

First, that case was decided long before TARP was created.  In Tong, the Appeals Court considered and dismissed a plaintiff’s claim against a bank which failed to respond to a request for a workout.  Given the fact that Tong was decided prior to TARP, and given the fact that TARP imposes work out and other obligations on TARP recipients like Bank of America, its facts and holdings are not applicable to this case.  
Second, and more fundamentally, the Defendants are barred from citing Tong.  That decision was not published and was rendered under Rule 1:28 of the Rules of the Massachusetts Court of Appeals.  Court of Appeals Rule 1:28 provides that:

[i]f, in a brief or other filing, a party cites to an order issued under this rule, the party shall cite the case title, a citation to the Appeals Court reports where issuance of the order is noted, and a notation that the order was issued pursuant to this rule; in addition, a party citing such an order shall include the full text of the order as an addendum to the brief or other filing.  No such order issued before February 26, 2008, may be cited.  (emphasis added).
Because the Tong decision was rendered by the Court of Appeals before February 26, 2008, Bank of America should not have cited it and this Court should not consider it or rely on it.

In order to prevail on a breach of covenant of good faith and fair dealing claim, one must show “conduct taken in bad faith either to deprive a party of the fruits of labor already substantially earned or unfair leveraging of the contract terms to secure undue advantage.”  See, Blue Hills Office Park LLC v. J.P.  Morgan Chase Bank, 477 F. Supp. 2d 366, 374-375 (D. Mass. 2007) (emphasis added).  On their face, Bank of America’s actions in delaying the short sale approval, granting approval, and then reneging on the approval, appear calculated to leverage the mortgage note in such a way as to secure for Bank of America an undue economic advantage.  A short sale would minimize the amount of the deficiency owing on the mortgage and is thereby preferred by Diane and Mark Healy.  A foreclosure is almost certain to result in a greater deficiency as foreclosure sales typically net lower prices than do short sales.  By leveraging the threat that the blemish of a foreclosure would have on Diane Healy’s credit record, Bank of America appears to be ignoring its apparent obligations under TARP in order to prevent Diane Healy from getting out from under a mortgage which has become oppressive.  
Bank of America argues that there can be “no breach of the covenant [of good faith and fair dealing] ‘so long as neither party injures the rights of [the other] to reap the benefits prescribed by the contract’”.  (Memorandum in Support of Motion to Dismiss at 4; citing, Uno Restaurants, Inc. v. Boston Kenmore Realty Corp., 441 Mass. 376, 385 (2004)).  That may be true, but it does not prevent the Healy’s from prevailing on their claim for breach of covenant of good faith and fair dealing.  The mortgage note bestowed on the Healys the benefits of homeownership, including the right to sell their home.  By the conduct described in the Plaintiffs’ Complaint, Bank of America is injuring the Healys’ right to that benefit.  The Plaintiffs should be permitted to explore the extent of Bank of America’s obligations under TARP and the “benefits prescribed by the contract” through discovery.  

This Court should not dismiss the Plaintiffs’ claim against Bank of America for breach of covenant of good faith and fair dealing.  Instead, it should allow the Defendants and the Plaintiffs to participate in discovery and fully develop the facts relevant to such claim before ruling on any dispositive motion.  

B.
This Court Should Not Dismiss Plaintiffs’ Claim for Interference with Advantageous Business/Contractual Relations.
The Plaintiffs allege that by failing to respond to their request for short sale approval and by ultimately declining to grant short sale approval, Bank of America interfered with their contractual relationship with a potential purchaser of 91 West Mountain Road.  In order to prevail on a claim for interference with contractual or business relations, a plaintiff must show that he had a contract or business relation with a third-party, that the defendant knowingly induced a breach that contract, that the defendant’s interference was improper in motive or means, and, that the plaintiff was harmed by the defendant’s actions.  See, Wright v. Shriners Hospital for Crippled Children, 469, 476 (1992).  
In the instant case, the Plaintiffs entered into a contract to sell 91 West Mountain Road in December 2009.  Through their request for short sale approval, they made Bank of America aware of that contract.  By declining to approve the Plaintiffs’ request, Bank of America induced a breach of the contract for sale.  As the short sale would have resulted in a deficiency of approximately $13,000 between the amount of the original mortgage and the amount realized on the sale, and as a foreclosure is almost certain to result in a greater deficiency, it is clear that the Plaintiffs have been injured by Bank of America’s refusal to approve the short sale.  
The issue of fact which remains to be developed through discovery is whether Bank of America’s interference was improper in motive or means.  Bank of America suggests that “something more than intentional interference is required” in order to prevail on a claim for interference with contractual or business relations.  It goes on to suggest that for the interference to rise to the level of impropriety, some additional element of wrongful conduct must be present.  Interestingly, it cites United Truck Leasing Corp. v. Geltman, 406 Mass. 811, 812 (1990) for that proposition.  Geltman actually holds that the improper means required to establish tortious interference may consist of commission of a common law tort.  The Plaintiffs have pled negligence and as detailed below have a viable claim for negligence.  Negligence is a common law tort.  
Geltman  stands for the proposition that a defendant’s liability may arise from improper motives or from the use of improper means.  It provides that a plaintiff must prove that the defendant intentionally interfered with his business relationship and also that the defendant had a duty not to interfere - that is, that he interfered for an improper purpose rather than for a legitimate one, or that he used improper means which resulted in injury to the plaintiff.  The issue of improper purpose is an issue of fact.  Determining whether Bank of America’s purposes were improper will require discovery into the requirements of TARP and its subsidiary programs, discovery into other obligations imposed on Bank of America by federal regulators, and discovery into the reason Bank of America reversed its original decision to grant short sale approval to the Plaintiffs.  While it is true that “motivation of personal gain, including financial gain, is generally not enough to satisfy the improper interference requirement”, King v. Driscoll, 418 Mass. 576, 587 (1994), the Plaintiffs should be permitted to explore what purposes, political or otherwise, might have motivated Bank of America to ultimately reject the Plaintiffs’ request for short sale approval.
C. This Court Should Not Dismiss the Plaintiffs’ Claim for Negligence  
In support of their Motion to Dismiss the Plaintiffs’ negligence claim, Bank of America suggests that the debtor-creditor relationship cannot give rise to a negligence action.  In fact, the case of Islam v. Option One Mortgage Corp., 432 F. Supp. 2d 181 (D. Mass. 2006) suggests otherwise.  In that case, the United States District Court for the District of Massachusetts noted that negligence in the context of debt collection has been recognized in Massachusetts since a least 1971.  See, id at 198 (citing, George v. Jordan Marsh Co., 359 Mass. 244 (1971)).  In Islam, plaintiff consumers filed negligence and negligent infliction of emotional distress claims against a mortgage lender which had failed to correct its records to reflect that the plaintiffs had fully paid off their mortgage notes.  Judge Young declined to dismiss those claims.  Thus, Bank of America is simply wrong when it suggests that debtor-creditor relationships cannot give rise to negligence actions.

This case concerns Bank of America’s failure to live up to such obligations, including obligations imposed on it as a recipient of TARP funds.  Failure to live up to obligations imposed by statute, regulation, or custom can form the basis for negligence actions.  In Berish v. Bornstein, 437 Mass. 252, 273 (2002), the Supreme Judicial Court noted that “although violations of a statute or regulations do not constitute negligence per se, they may provide evidence of negligence.”  Id. at 273; see, also, LaClair v. Silberline Manufacturing Co., 379 Mass. 21, 28 (1979)(noting that “[u]nderlying this rule is the general belief that duties imposed by legislatively-prescribed conduct are normally reasonable ones to bear”).  As the Supreme Judicial Court indicated in Commonwealth v. Levesque, 436 Mass. 443 (2002), “our law, both civil and criminal, imposes on people a duty to act reasonably.”  Id. at 449.  “  The duties imposed on Bank of America as a recipient of TARP funds an other duties imposed on it by regulatory agencies are just the sort of legislatively prescribed conduct that are relevant to a negligence analysis.

In Islam, the Court allowed that there was some “uncertainty surrounding the existence of a negligence duty in Massachusetts law in the context of debt collection by a secured creditor bank”. Islam, 432 F. Supp. 2d at 198.  It decided, however, that in that secured creditor case “it [was] prudent …. to deny [the defendant’s] motion to dismiss the [plaintiff’s] negligence claims.”  Similarly, it would be prudent for the Court in this case to decline to dismiss the Healys’ negligence claim.  

III. CONCLUSION
WHEREFORE, for the foregoing reasons, the Plaintiffs, Mark Healy and Diane Healy, respectfully request that this Court deny Bank of America, N.A.’s Motion to Dismiss in its entirety.
Respectfully submitted,







THE PLAINTIFFS,

MARK HEALY and DIANE E. HEALY







By





Patrick J. Markey, Esq. of

O’Shea Getz P.C.

1500 Main Street, Suite 912

Springfield, Massachusetts 01115

Phone (413) 731-3100 

Fax (413) 731-3101

BBO No.: 563542
By:___________________________








Michael R. Siddall, Esq. of








Siddall & Siddall, P.C.








1350 Main Street, Suite 1505








Springfield, MA  01103








Phone (413) 732-3600








Fax (413) 732-3611









BBO No. 556529

CERTIFICATE OF SERVICE

I, Patrick J. Markey, Esq., hereby certify that on this _____ day of May, 2010, I served a copy of the above upon the parties in the action by mailing, postage prepaid, to counsel, Neil Raphael, Esq., Goodwin Procter, Exchange Place, 53 State Street, Boston,  MA  02109

Subscribed under the penalties of perjury.








Patrick J. Markey, Esq.

� A case against Bank of America which raises TARP related issues that are similar, but not identical, to those raised by the Healys in the instant action is currently pending in the Federal District Court for the District of Washington.  See, Kahlo v. Bank of America (W.D. Wash. C.A. No. 2:10-cv-00488 JLR).
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